IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED KEETOOWAH BAND OF
CHERCKEE INDIANS IN OKLABOMA,

Plaiptiff, _
V. Case No, CIV-04-340-WH

STATE OF OKLAHOMA, ex rol, TIM

KUYKENDALL, District Atloney, District m&m
21, Special Prosecutor; the UNITED STATES
OF AMERICA, ex rel, GALE A, NORTON, JAN
Smﬂu}'nfﬁ.rlﬂhﬂﬁ.himﬁ r'
HOGEN, Chairman of the Nationa] Indian By:

Gamiog Commission,
Defendants.
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ORDER

This mmbﬁ:h&mm?hﬁﬁhmﬁmﬁuuﬁﬂmwm
mb:hxﬂﬂﬁ}.mﬂnmmmufﬂkhhmhfm“ﬁwh'ﬂmmrwmmhdm
upon ity counterclaim (Docket # 102), and Defendant, USA"s (the “USA’s™) motion for summary |
Judgment (Docker # 110). Also before the Court are the State’ B mobion 1o supplement the
rmﬁhmhsummufhmmﬁrmwﬁﬂmnpmhmmmwm
oppesition to Plantiff's motion for summary judgment (Docket # 112) and the motion by the
Cherokes Mation ﬁrlmmmﬂhthﬂnﬁmwﬁnmai 100). Al these motions have
been fully brisfed. In addithon, the Court requested and the partie: provided brigfs on the issues
u%mamh:nmmmmmucmmhmﬁmm




Gaming Comumission (the “NIGC™ or “Commission”) is a “final decision™ under the |
Administrative Procedures Aet ("APA") and whether that decision is arbitrary and capricious |
based on the sdministrative recond in this case.

For the reasons delineated below, the Courl sefs aside the desision of the WIGC that

—

PlaintifT'e land that is the subject of this lawauit, 2450 South Muskoges, Tahlequah, Oklaboma
74464 (the “Land™), is not “Indian land" and remands the metier to the NIGC for further
consideration consiztent with this Order. Consequently, all of the motions listed zhove are

' DENIED as ﬁmt.

BACKGROUND

The parties to this litigation agres on very few facts, even disputing whether Plaintif¥ paid

taxes to the State over the past several years, Nevertheless, the Court lists here cerfain |
undisputed fucts that are suficicat for the purposes of this analysis |

The Indian Gaming Regulstory Act, 25 U.5.C. §§ 2701, ef seq (the "TGRA™) was enacted
in 1988, and established the NIGC, The NIGC and the Department of the Interior (the DO
have catered s Memormdum of Undersianding (the "NIGC-DOI MOU™) that outlines the
plocess by which the DOT will advise and assist the NIGC in making determinations of “Indian
land."

Flalntiff purchased the Land in 1990, Plaiutiff is (and has been for same time, a1 Jeast ag
early a5 1991) operating a gaming facility on the Land, As carly as 1993, the NIGC began
conducting inspections, requiring reports, and collecting fees from Plaintifr regarding e
gaming operntions. On November 24, 1994, Plaintiff submitted B requeest (o the NIGC io review




and approve a tribal gaming ordinenee, bul did not specify 3 gaming site. On May 22, 1995, the
NIGC sent a letter to Plaintiff approving the gaming ordinance once Plaindiff acquired “Indiag
lamds ™

Ou September 29, 2000, the NIGC’s General Counsel, Kevia Washburn, sent g letter 10
Flaintiff (“the September 2000 Letter™). This is the action that instigated tho current litigation.
The September 2000 Letier informed Plaintiff that the NIGC had reached the “eonchision” that
the Land is not “Indian land" as that term is defined by the IGRA, and that accardingly, the
IGRA does not 2pply to Plaintiff's gaming. That conclusion never went ta the Chairman or the
fall Commission for formal written approval, Subsequently, the NIGC refused submission of
reports from Plaintiff, attempted to retam to Plaintiff all foes it previously submitted to the
RIGC, and ceased all regulation of Plaintiil"c guming operation. The State has informed Pladntiff
that it intends to pursue criminal sanctions against Plaintifi"s members for ite geming operations

that vinlate state law,
On Apuil 26, 2005, the USA informed the Court that ne adminfstrative record existad in
this matter.! At the Court’s request, the NIGC made its “best effort” 1o compile an

process of making Indian land determinations o “regular basis™ would be te develop a complete
factual record throughout the decision-making process so that when the decision went to the
Chairman for decision, she would have a record upon which to rely. Surely, given the fitno it toak
fiur the NIGC to make this delcrmination in the present case, it would be considered one of (he
fmﬁp“l:mwﬂle

The USA"s propositian that the NIGC did not bave an administrative record because there
Wasrrnﬁmtdmisinn‘uea:mu@mim. Hﬂwummmmwhﬂwum&ﬂm“ and
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administrative record and filed i with this Court in May of 2005, This “record™ apparently
consisted of some of the docurnents fhat the General Counsel considered in drafting the
September 2000 Letter, The record assernbled by the NIGC pest hoe docs include some
evidence of the past dealings betwesa the NIGC and Plaintift; bowever, the September 2000
Lelter does not include any reference indicating a consideration of the past regulation of the Land |
by the NIGC in making its determination. The September 2000 Letter im:lt‘];{rtlad five

documents, all Jetters, upon which the conclusion was bused,
After the September 2000 Latter, Plaintifl brought this action and argues that if should be |
granted summary fudgment based on estoppel, acquisscence andior lack of jurisdiction of fhe
NIGC to change its earlier (purported) opinicn that the T and was Indiag land. The USA arpues
that it ﬂmuiﬂhmtn&smmjudgmmt because the Land is not “[ndjan country”™ ér “Indian !
fand” and Plaintiff's equitable claims fail as a matter of Jaw, The Stale asserts that it should be
awarded summary judgment on its counterclaim because (he status of the Land was already
declded in Buzzard v. Okighama Tax Comm n, 992 F.2d 1073 {10 Cir. 1993) and Plaintiff
cXercises no governmental suthority on the Land and thus possesges no soverelgn immunity from
the reguletion and control of the State. I
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JUDICTAL REVIEW OF AGENCY DECISION

The APA provides for judicial review of 2 “final ageney action for which there s no othe

. I
adequate remedy in 2 court” SUS.C, § 704 A coun shall hold unlawful and set aside apency

action if the court finds such action i |

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in actordance with law;
(B) contrary to constitutional right, powes, privilege, ur immuniry;

(C) in excess of statutony jorisdiction, authority, or limitations, or short of statutory right;
() without observance of procedure required by Luwr;

(E) wnsupparted by substantial evidence in & case suhject to section 556 and 557 of this
title or otherwise reviewed on the record of an agency hearing provided by statue: or
(F) uowarranted by the facts to the extent that the facts are subject 1o trial de novo by the
reviewing court. '

SULS.C. § 706, The reviewing court is tasked wilh applying the appropriate standard under
section 706. Florida Power & Light Co, v. United States Nuclear Regulatory Comm'n, v,

Lariom, 470 1.8, 729,.105 5.Ct. 1598, 1607 (1985).

The court is generally limited o the administrative record: however, the eourt may look |
beyond the m:-:lm far limited purpoges only, such as to determine whether the dgency considered
all the relevant factors. Florida Power, 105 5.0 at 1607; Thompson v, United States

Dpartment of Labor, 535 F 2d 551, 555 (9 Cir. 1989). ¥ the court finds the agency did not

consider all relevant factars,” the court shayld get aside the action and remand to the agency for

]
additional investigation andlor explanation. Florida Power, 105 5.C1. ot 1607. “The reviewing |
court is not generally empowered 1o conduct 2 de nove Inquiry inte the matter belng reviewed

and to reach its own conclusions basad gn such an Ingquiry,” i,

*Of couru, it is impartant to note that “a formal hearing before the sgemcy is i no way
necgsary (o the compilation of an agency record.” Florida Power, 105 5.0t 21 1607, That being
sa3d, onemight think a formal adm inistrative hearing might be wise under the present circumstances.
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ANALYSIS

I Seplember 29, 2000 Letter

Beforo the Court may reach the motions before it, the Court ryust find the answers to two
questions. First is the question of whether the September 2000 Letter constitutes 2 “final agency
aclion” as thal term is used in either the IGRA or the APA. Second, the Court considers whether
it must st aside thal action as arbitrary and capricious based on the administrative record,
A, Fival Agency Attion

The IGRA provides for judicial review of certain agency aclions, specifically, 28 the USA
peints out, review of agancy actions onder sections 2710, 2711, 2712, and 2713, 251U8.C, 5
2114. Nowhere in the IGRA, however, is there any indicaticn that this list g exhauslive or that
these are the only final NIGC actions subject to judicia review.? Indeed, Congress has provided,
by way of the APA, for review of final agency actions that were not specifically provided for
otherwise. 5US.C, § 704. The Coun, then, looks to whether the September 2000 Latter is 2

“final agency action” as that term is used in the APA *

*Ihe Tenth Circuit has stuted: "Netably, nothing in IGRA limits judicial review of the
NIGC's decislon under the APA: rather § 2714 of IGRA expressly provides for such review.”
Kansasv. United Stater, 249 3d 1213, 1224 (10* Cir, 2001)(discussing an “Indian land™ decision.)
Furthermore, (he Tenth Circuit pointed ont that 8.Rep. No. 100-446, at 8 (1988), repriniod in 1983
U.B.C.C.AN. 3071, 3078 inchudes the quote: "All decisions of the [NIGC] are final agency decirions
for purposes of appeal 1o Pederal distriet court™ Jd, a8 1222 (emphasig added in Kansas),

The UISA argues that the Tenth Cireuiy has held that General Counsel lotters are not final
2guncy decisions and cites First Amarican Kickapoo Operations, LLC v. Multimedig Games, fnc.,
412 F.3 1166, 1175 (10" Cir. 2005), as referring 10 “an NIGC Deputy General Counsel's opiuion
letter and an NIGC Bulletin as *informal pronowmcements."™ In fact, this declsion concerned a
situation in which the Kickspoo Tribe requested an opinion from the NIGC oa the issus of whether
a particular contract with First American was an operating lease or 2 management contract. The
L‘Iﬁﬁ'sﬁmﬂmlﬁnwalr:q:mdad with an “informal™ opinfon on the mutter, after whish the NIGC
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The USA asserts thai the September 2000 Letter concluding that the Land is oot “Indian

land" is not a final agency action, but merely an advigory opinion, 2 “precursor to & decision by

the Chairman, 25 U.8.C, § 2705, prier to consideration by the full Comumission.” The USA sets
forth & "hypotheical” analysis in which it proffers that final agency action would exist, subject fo
judicial review under the APA, if: (1) Plaintiff had submitted a gaming ordinence for review

specifying the exact lands where the gaming were to ocetir; (2) the General Counse] issned ap

advisary opinion; (3) the Chairman reviewed all the facts and disapproved the ordinance afte
telermining that the sitc was not “Indian land™; and (4) ke eatire Commission opheld the
Chairman's dizapproval ®

In this case, the Plaintiff submitted a gaming ardinance for review without specifying the

e ——— 5

uxact Jands where the gaming would oceur. On March 22, 1095, the NIGC sent a letter to
Plaintlff approving the ordinance with the cavaat that the NIGC undersiood thai Plaintiff did not

|
acted no further. The Tribe then unanimously decided o terminate its relationship with First |
American, and Firsl American brought suil, The facts in the instant case are considersbly different, |
Here, the NIGC undertook sua sponte to investigate and come to a “conclusion” as to whether the
Landd is “Indian land,” after which the NIGC toak definits petion in aocordance with (it conelusion.

’Thcrﬂﬂﬂdmumappeumhwemyﬁﬁnndmt:udmfmmiﬁn;hﬂmhd
delerminations. Although it makes such determinations “on & regular basis,” the NIGC spparexily
makes those delerminations on an od oc basis. The aaly process sct in place for making these
determinetinns seems to be that sct oul in the NIGC-DOTMOU, whereby “the NIGC, acting through |
its Gengral Counsel,” requests advice and assistance from the DOL In reviewing that MOU, as i |
the hypothetical set out by the USA, it appears the Chaimman would generally make the
determination; however, 06 definite NIGC procedure for making “Indian land™ deferminations has
been shawn o the Court. Here, the General Counsel made the determination on bebalfof the NIGC |
{using language such ss “Twle conclude™ and “{ijn reaching our conclusion™), the NIGC then taok
sotion based on that determination, and the determination never went to the Chairman or the full
Commission for review. It would be contrary io the APA to presame that an agency could avoid
judicial review simply by stating that only the full Commission can affect a *'fina) ection," while the
Commission itself treats an action by jts General Counse] s fnal,

|
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eurrently hold any “Indian lands" and could pot conduet clasg Il or [ gaming until such Hme that ‘
Plaintiff did hold “Indisn lands.” Desplie this “understanding” of the NIGC, however, the NIGC |
conlinied lo collect fees and arguably “regulate™ the gaming being conducted on the Land. Mot |
until September 29, 2000, did the NIGC made its deferrnination through its General Counsel that ‘
the Land is not “Indian land,” effectively disapproving the gaming ordinance for this slte, I
According to the USA's hypothetical, this disapproval of the gaming ordinence on the Iand was |
simply an “advisory” opinion; ye! move then five years have passed since the disspproval, the
NIGC has acted in sceordanse with the disapproval, and the gaming ordinance has pever besn

sent fo the Chairman or the entire Commission for considerstion or “final” determination. The

Scplember 2000 Letter does not read, nor has the NIGC trestsd i, a8 an “informal” or “advisory”

—_—

apinion. Indeed, the USA, has never explained wh}rllulﬂﬁcmppdmm]a&ngﬂum
operations on the Land if the opitmon was only “informal” To the sxtent the USA sugpests that
Plaintiff is required to regubmit the paming ordinance, making it site specifie, in arder to recedve

n “final" revicwable decision by the NIGC, thig Court does not agree. The paming ordinance
already has been effectively disapproved for the Land,

Furthermore, the Tenth Cirguit has akepdy denied the argument that an “Tndisn Jand"
determination js not ripe for review. The State of Kansas, in Kansas v, United Stares, 249 F.3d
1213 (10" Cir.), invoked the district court’s jurisdiction tnder the APA to review & determination

by the NIGC that a particular tract of land in Kangas leased by the Miami Tribe of Oklzshama (the

“Miami Tribe"™) was “Indian Jand,” The Tenth Circuit rejected the defendants’ argumenit that the

“Indien land” determination was not yet ripe for review because the State and the Miami Toibe



had not yet entered negotiations for & Class I gammg compact, “Berause the NIGC's decision
that the tract constimtes ‘Tndian lands" within the meaning of IGRA has ‘an actual or immediate |
threatened effect’ upon the State of Kansas and it inlerests, that decision is ripe for review inal] |
Fespects.” Kansas, 249 F.3d at 1224 (citation omitledemphasis sdded). The Tenth Circujt
opined that not only did the NIGC's decision deprive the State of Kansas ol its “soversign rights
anid regulatory powers over the tract,” it affected the sigte’s “public policy concerns and
“significant governmental inferests’ in Class I gaming by imposing a legal duty on the State
under IGRA to negotiae a Class I arning compactat the Tribe's request.” Jd. Similarly here,

the “Indian land" determination by the NIGC has effestively deprived Plaintiff of sny “soversign |
rights end regulaiory powers™ it may have exercized over the Land * Plaintiff must also sdbers to

the State’s gambling lews or foce criminal prosecution. This delermination has had “an actual or

immediate threatened effect" upon Plaintify

Moreover, “[IM is well established that the finality of an administrative action depends on
whether the action impoges an obligation, denies a right or fixes some Jegal relationship as &
consummation of the administrative process." Mobil Exploration & Producing U8, Ing, v,

Department of Interior, 180 F.3d 1192, 1197 (10" Cir. 1999). The Tenth Circuii gocs an;

e e e ————— o —

More recently, the Supreme Court has articulated this test for final spency action as
having twa conditions. “First, the sction must mark the ‘comsummation’ of (he apency's
decisionmalking process.... And second, the acfion must be ane by which “rights or
obligations have been determined,” or from which 'legal consequences will flow," J

{d. {quoting Bennett v, Spear, 52008, 157, 177-78 (1997).

determination] plainly has a direct and immediate impact un the sovereign rights witch the Mixmi
Tribe, the Federal Govemment, and the Stato of Kansas exercise over the tract, Jd, at 1223,

L]




- |
|

Though the September 2000 Letter is from the NIGC's General Counsel rather than the |
full Commission, the NIGC cerfalnly sppears to have treated it a5 the consummation of the ‘
agency's decision-making process, and Plaintiff has suffered legal consequences. The :
consummation of the decision is apparent by the fact that the Commission §s acting in accordance }
with the decision and has not sent it to the Chatrman or fiull Commission for further review. The
facts that Plaintiff"s rights have been determined and Pluintlff has suifered legal consequences
are evidenced by the NIGC ceasing regulution of Plaintfl's operation and attempling 1o return

fees previously paid. Also, the Statc, based on the NIGCs determination, has informed Plaingife |
that it infends to pursue criminal sanctions apains Plaintifl under State law,

Aceordingly, the Court finds that the September 2000 Letier was I"ﬁ]’lﬂ]llgﬂ'n:-}l' action”
reviewable under the APA. Because the IGRA does not specifically provide for judicial roview |

of final NIGC determinations of “Indian lands,™ the Court must look o and apply the defult

standards under the Administrative Procedures Aet (“APA™). § U.8.C. § 701, ex seq. .
B. Arbitrary and Capricions Standard of Review '

The Court applies the arbitrary and capricious standard here. The Tenth Circuit stated in
Kopsas:

Because the merite of this case imvolve review of the NIGC's decision that the tract
constitutes “Indian lands” of the Tribe within ie meaning of IGRA, the APA review

principles enuncinted in Chavron USA, Ine v Notural Res Def, Council, nc., 467 U8,

Eansas, 249 F.3d at 1228 (oitations omitied). The Coun must hold unlawful and set ande

I



agency action thal the Court finds 1o be arbitrary and capricious. 5 U.S.C. § 706, Ax agency |
action is arbitrary and capsicious ifthe bgency “has catirely fafled to consider an important aspect |
af the problem.” Molor Fuhicle Mjrs. Aes'n. v. State Farm Mutual Aute, Jns, Cop., 463 1.5, 29,
43 (1983, Qwest Commumications Int'l Jnc. v Federal Communications Comm n, 398 F.3d
1222, 1229 (10* Cir. 2005). Ordinarily, a simple determination of “Indiag land™ Bikely need not
80 rouch farther than an epplication of the definition of “Indian lands™ found in TGRA, 25 US.C.
& 2703(4), to the basic facts surrounding the land, i.c. whether the lund is within the lmits of an

Indian reservation, whether it iz held in trust by the United Stales or held subject to restriction by

the United States, and whether the Indian ‘ribe exercises povemnmental Power over il. Here, the i
MﬁdmsmsmmhaﬁnﬁdﬁﬂyWMMim’mhMmﬁn{ |
Plaintiffs trost application? Is the Land within the boundaries of the “origina) Cherckee
tertitory” in Olelahoma? 1f 6o, has the Cherokse Nation been “eonsulted" regarding Plaintifi's
trust application? If sa, what weye the results of that congubtation? Has Plaintiff exercised

gevernmental power over the Land? The angwers fo these questions or¢ nof apparent from (he




administrative record,

In 2 situation such as this, when the NIGC has exercised some ozt of regulation over the
aming sita for some time, the “Indian lsnd"” dctermination miust 20 beyend the basio analyss.
Clearly, the facts surounding the past regulation are an “important aspect of the problem.”
While the sdministrative record compiled by the NIGC tn May of 2005 includes some cvidence
of the past NIGC regulation of PlaintiiT's g.miﬁg, it is clear from the refarences to the history of
the gaming occurring on the Land in the Pleadings that the record is incomplete. For example,
whemn the NIGC first began regulating Plaintifs gaming en the Land, rq:nmwm.geummd, yet
they are not a part of the administrative record, Furthermore, the September 2000 Letter did not
pive eny explanttion a5 to (he past regulation of PlaintifTs gaming setivities, including whether
the NIGC had, in. fact, prior to 2000, ever made any determination that the Land was “Tdia
land™ and if it had not, why the NIGC made the decision to regulats Plaintfr's gaming on the
Land. A complete record would slso include documentalion of Plaintiff's lax payments 1o the
State if they were made, and if not, would inclnds documentation showing why they were not
paid, incliding collection notices, if those existed.

From the pleadings of the partiss and the Septeaber 2000 Letter, there also appears 1o be
s:}muq'dmimutnwhﬂhuﬂmhnduiuuehncuthemuauﬂmluﬂﬂimhﬁnm
Cirguit case Buzrard v, Okiahoma Tax Comm 'n, 992 F.24 1073 (10 Cir, 1993), A complete
administretive record would include dacuments showing whether the Land ig, in fact, the same as

that at issue in Fuzzard?

*A three lime memo to the fila regarding a conversation with William Rice in which he
nnni':nwdmwhmnmuﬁqutimhﬂmﬁmmtmluh:m
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The Tenth Circuit, in Buzrard, held that 4 restriction against alienation by itselfis
msyffeient 1o make land purchased by an Indias tribe “Indian tountry.” Clearly something more
vxists here, specifically several yeare of some type of federal repulation™ The administrative
record should include evidence showing the exact nature and extent of that regulation throughout
the entire period of such regulation. 'While the Court understands that the definitions of “Indian
country” undez 18 UE.C. § 1151 and “Indian land™ under IGRA are nol identical, the “Indian
country” anslysis and whether the Land is actually the same as that at issug in Buzzard is relevant
to the “Indian land" determination here.

The USA seema to suggest that the “Indian land™ determination mads by the NIGC
cannot be arbitrary and capricious becanse the NIGC s determination was correct in concluding
that PlaintifY exercises no governmental power over the Land. Af this time, the Court may not
and should not entertain whether the NIGC's decision was ultimately correct or incorrect, The
arbitrary and capricious stendard is very namrow, allowing the Coust liere only to look beyond the
record to find whether the Commission “has entirely failed to consider au importani aspect of the
problem.” Motor Vehicle Mfrs., 463 U.S. st 43. Considering the past regulation of Plaintiff's

gaming pperations on the Land, the ewceptionally sparse sdministrative record and the September

""While both fhe Chergkes Nation's brief amicur curige filed on June 28, 2008, and the
proposcd bricl amicus curige attached to the motion for leave to file such (Docket # [00), cite the
Buzzard ruling correctly, including the “of itself™ or “by itsclf” language, the analyses in hoth brics
campletely ignore the fact that in this case, there |5 more than just 3 restriction against alienatjon.
While the Court gencrally welcomes belpful analyses from “Friends of the court,” any pnalysie that
completely disregards pertinent facts is not helpful. Indeed, the Cherckee Nation's first brief came
dangerously elnge to aifirmmat:vely misrepresenting the law, | :{, 5

(1%
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2000 Letter do not provide sufficient evidence even to show whether Plaintiff has ever cxercised
govenunental power over the Land.

Given that the administrative recard and the September 2000 Latter have ignared
important aspects of the problem, the Coun reverses the “Indian land” determination as unlawfii)
and remands the matier to the NIGC for further investigation md explanation. The NTGC shall
investignte, compile & complete record™ and consider all relevant factorg before making jts firal
determination of whether the Land is “Indian lend™ s that tem s defined by “IGRA™ The
NIGC shall then explain that determination fully, inchuding all relevant facts and spplication of
applicable Jaw,™
II.  Motivas Before the Court

Because the Court {s remanding this maner o the NIGC for further investipation and

caplanation, mnﬁmfnrmmm:ryjudgmmt and for Jeave to file a brief amicur curiae in (his

© . "Upon remand, the Court's delineation of the gups and deficiencies in the administrative
record sheuld not be seen & complets or exclugive by the NIGC,

equipped, nor authorized, 1o subastijule its judgruent for that of the NTIGC,

14
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the sdministrative record for any reason other than to consider whether the NIGC considered all
relevant factors in making its decision, "
CONCLUSION

For the foregoing reasons, the Court bersby nules unlawful and scts aside the decislon of
the NIGC that the Land is not “Indian land" The matter is REMANDED to the NIGC for further
consideration of all relevant factors." Furthermore, in light of the ruling asbove end becanse the
Court may oaly Jook beyond the administrative record for the limited purpose of deciding
whther the agency considered all relevant factors, (he motions of the parties (Docket #5 96, 100,
102, 110 end 112) are DENIED &5 moot. In order to maintain the status quo, the preliminary
imjunction remudns in effest,

nmmmm&ﬂh_wuﬂmmmnﬁ_

O D

RONALD A. WHITE
UNITED STATES DISTRICT JUDGE

VIf the court finds the agency did not consider all relevant factors, the court should set asjde
the action aud remand to the agency for additiona] investigation and/or explanation. Fiorida Power,
105 5.C1. at 1607. “The reviewing court is not penerally empowered to conduct & de nove mgudry
into the matter being reviewed and to reach jts own conclusions based on such an fnquiny.” o,

“The Court noles tha nilhm:ﬂdtﬁmdmmhphuﬁnrmaking"hdimlmﬂ'
dlerminalions, such determinations wiil incvitably be reviewed with some skepticiem,
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